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In the Court ol Appeals of the District of Columhia* 


No. 2615. 

Joseph Hageage, Administrator, etc., Appellant, 

vs. 

The District of Columbia, a Body Corporate. 


a Supreme Court of the District of Columbia. 

At Law. No. 54283. 

Joseph Hageage, Administrator of the Estate of Nicholas Hagea.ge, 

Deceased, Plaintiff, 

V. 

The District of Columbia, a Body Corporate, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washin^n, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the ahove-entitled cause, to wit: 

1 Declaration. 

Piled January 17, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54283. 

Joseph Hageage, Administrator of the Estate of Nicholas Hageage, 

Deceased, Plaintiff, 

V. 

The District of Columbia, a Body Corporate, Defendant. 

The plaintiff, Joseph Hageage, administrator of the estate of 
Nicholas Hageage, deceased, sues the defendant, the District of Co¬ 
lumbia, a body corporate, for that heretofore, to-wit, on the 27th 
day of February, A. D., 1911, by an injury done and happened 
within the District of Columbia," the death of the said Nicholas 
Hageage was caused by the wron^ul act, neglect and default of the 
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said defendant, which wrongful act, neglect and default was such ^ 
would, if the death of the said Nicholas Hageage had not ensued, 
have entitled him to maintain an action against the said defendant; 
and that before and at the time of the happening of said inju^ here¬ 
inafter more fully set out, the defendant, the District of ^lumbia, 
was and now is a body corporate for municipal purposes, duly created 
and organized by virtue of the Laws of the United States of Amer¬ 
ica and charged among other duties with the^ duty of canng 
2 for superv'ising, constructing and maintaining the streets, 
alleys, avenues and highways of the City of Washington, 
District of Columbia, and among other alleys the alley runnmg east 
and west in Square 1204, between 34th and 35th Streete, Northwest, 
in said citv and District, and located immediately m the rear of lote 
53 and 54*in said Square 1204, which lots are on the north side of M 
Street Northwest, between said 34th and 35th Str^t^Northwe^, t at 
prior to the happening of the said injury, the defendant, the District 
of Columbia, granted to one Percy W. Pickford, in the year A. D 
1909, a permit to build upon said lots, under and by virtue 
nermit the said Pickford with the knowledge, consent and authority 
^^rdefendant, its agents and servants, P^ofed^d to e— ^d 
did excavate and dig said lots down to the grade of the smd M Str^, 
extending said excavation from the front of Mid lots on M Stiwt 
back a distance of, to-wit, seventy feet to said public alley in the 
r^LLreof leaving at the rear end of said lot where it joins the 
riiitt. aiHe of said alley a high, perpendicular and dangerous em¬ 
bankment which the said defendant carelessly and negligently ^r- 
te and to remain unfenced, unprotected and unguarded 
and without any fence, obstruction, warning or notice at either end 
^ sdd aZy or upon any part thereof, or elsewhere, to warn or 
not^VrsoL of the danger in using, entenng or passing in and 
ZnJSalley in the rear of said lots; that from the time of the 
excavathlg of ^d lots to the time of the happening of the inju^ 
herein set forth, the surface of said alley was carelessly and 
3 neSigently allowed by the defendant to remain in a rough 
^ broken and dangerous condition with numerous declivito 

dmlid Jkfdan^ereus to life^nd limb of persons enter- 

•ZZ nlJngtlongZ otherwise lawfully using the same; that in 

ZdZZre Zd surrounding and in the vicmity hereof were the 

of a larce number of persons including many children ot 

toVio with the knowledge of the said defendant had for 

HorUrinZ S^^utg tL Zd alfey as a playground; that Aere- 
a wng tinie^n g defendant not to permit the 

uiwn 1 such conZion close to the said high, per- 

Znd^ularZd dangerous embankment at the rear of said lot at the 

Lu£ edge of said alley or to pennU 

^Z'fdaZZauSe'lZrS^^^^^^ Zder yeai., incapable 

E‘SS‘drf»52l.X DUlrid o( Colombia IB agenU aod lervanta, 
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disregarding its duty in the premises and in violation thereof, did 
c^elessly and negligently keep and maintain said high, perpen¬ 
dicular and dangerous embankment unfenced, unprotected, un¬ 
guarded and unenclosed under the condition and under the circum¬ 
stances aforesaid; and though with the full knowledge that said alley 
at the rear of said lot was attractive as a playground to such children, 
who were accustomed to and did play upon and frequent said alley 
in the rear of said lot, the said District of Columbia, its 

4 agents and serv ants, did nothing whatever necessary to protect 
or guard said children from the danger of said high, perpen¬ 
dicular and dangerous embankment or to render the said alley in 
the rear of said lot safe or secure. And on, to-wit, the 27th day of 
February, A. D., 1911, the plaintiff’s intestate, Nicholas Hageage, 
deceased, being an inhabitant of the City of Washington, District of 
Columbia, residing with his parents in the vicinity of said alley and 
being a child of tender years, to-wit, the age of five years, and in¬ 
capable of exercising ordinary care and prudence and without di&- 
cretion or judgment and ignorant because of his tender years of the 
danger of said alley and embankment, was while in company of 
other children of tender years attracted to said alley and did on the 
day and date aforesaid enter in and along and upon said alley and 
use the same as a playground and while playing in the same with 
other young children, the plaintiff’s intestate, without any negligence 
on his part, slipped and fell over the edge of said alley and down said 
high, perpendicular and dangerous embankment, and was then and 
there killed. 

And the said plaintiff’s intestate, w^hose death was caused as afore¬ 
said, left him surviving his father and mother and brothers and 
sisters, and by reason of the premises and the statute in that behalf 
enacted an action for damages hath accrued to the plaintiff as admin¬ 
istrator aforesaid, in the sum of Ten Thousand ($10,000.00) Dollars, 
against said defendant. 

5 Wherefore the plaintiff brings this action and claims dam¬ 
ages in the sum of Ten Thousand ($10,000.00) Dollars of the 

said defendant. The District of Columbia, besides costs. 

CRANDAL MACKEY, 

Attorney for Plaintiff, 

Plea, 

F^led February 9, 1912. 

ili Uli * -4 ^ 

The defendant, the District of Columbia, for plea to the declara¬ 
tion filed in this case and to each and every count thereof says that 
it is not guilty in manner and form as alleged. 

E. H. THOMAS (P. H. M.), 
Corporation Counsel fdr the District of Columbia, 
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Replication, 

Filed February 13, 1912. 

The plaintiff joins issue upon the defendant's plea. 

^ GRANDAL MACKEY, 

Attorney for Plaintiff. 

6 Supreme Court of the District of Columbia. 

Monday, March 17, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 
baugh presiding. 

4c 4( ♦ ♦ ♦ ♦ ♦ 

Come again the parties aforesaid, in manner aforesaid, and the. 
same jury that was respited on Thursday last; whereupon, after he^- 
ing the evidence further, the jury after the ^ is given them in 
charge, upon their oath say they find the issue herein joined in favor 

Whereupon counsel agree that judgment be entered forth'wth, 
therefore it is considered that the plaintiff herein take nothing by 
his suit, and that the defendant herein go theiwf without day and 
be for nothing held, and recover against the plaintiff the costs of its 
defense, to be taxed by the Clerk, and have execution thereof. 

The plaintiff by his Attorney in own Court, notoan app^l to the 
Court of Appeals of the District of Columbia, and the penalty of the 
bond, for c^ on said appeal is hereby fixed in the sum of one hun- 

dred dollars ($100.). 

Memoranda. 

March 17, 1913.—Appeal bond approved and filed. 

7 April 16 1913.—Time to submit Bill of Exceptions ex¬ 
tendi to May 1, 1913, and to file Transcript of Record to 

May 15, 1913. . i 'xx j + w 

April 18, 1913.—Bill of Exceptions submitted to court 

April 29,1913._^Time to settle exceptions and file record extended 

June 27,' 1913.—Time to settle exceptions and file record extended 

^^p^bi 29,^1913.—Time to file record extended to October 30, 
1913. 

8 Supreme Court of the District of Columbia. 

Monday, September 29,1913. 

Session i^med pursuant to adjournment, Mr. Chief Justice Cla- 
baugh presiding. 


the district of COLUMBIA. O 

The Court having this day signed the bill of exceptions heretofore 
submitted herein, now orders the same of record as of the time of the 
noting thereof at the trial. 


DesiffrujMon of Record and Assignment of Errors, 




Filed October 13, 1913. 

♦ ♦ ♦ 


The clerk of the Supreme Court of the District of Columbia ^11 
please prepare a transcript of record on appeal in this case and in¬ 
clude therein the following:— 

Declaration, plea, joinder, mem. verdict, judgment, notice and 
entry of appeal in open court, mem. of appeal lx)nd filed, orders show¬ 
ing extensions of time to settle bill of exceptions and to file transcript 
of record as shown by docket entry and minutes, this order, and as¬ 
signment of errors as follows:— 

1. The trial court erred in instructing the jury upon the offer of 
proof, taken in connection with all the testimony in the case to be a 
part of the record, to bring in a verdict for the defendant. 

2. The trial court erred in instructing the jury to find a 
9 verdict for the defendant. 

CRANDAL MACKEY, 

Attorney for Plaintiff, 

To E. H. Thomas, Esq., Corporation Counsel: 

Please take notice that I have this 13th day of October, A. D., 
1913, filed with the Clerk of the Supreme Court of the District of 
Columbia the foregoing instructions for the preparation of the rec¬ 
ord in the above styled cause. 

CRANDAL MACKEY, 

Attorney for Plaintiff, 

• 

Service acknowledged this 13th day of October, A. D. 1913. 

ROY J. WHITEFORD, 

Corporation Counsel, 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numhered from 1 to 9, 
both inclusive, to be a true and correct transcnpt of the ^ord, ^ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54283 at Law, wherein Jose]^ 
Hageage, Administrator of the Estate of Nichdas H^eage, Decea^, 
is H^tiff and The District of Columbia, A Body ^rporate, is D& 
fendant, as the same remains upon the files and of record in said 

Court . 
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In testimony whereof, I hereunto subscribe my name ^e 

seal of said Court, at the City of Washington, in said District, this 

21st day of October, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

11 Filed Sep. 29, 1913. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

Law. No. 54283. 

Joseph Hageage, Administrator of the Estate of Nicholas Hageage, 

Deceased, Plaintifl, 

V, 

District of Columbia, a Body Corporate, Defendant. 

Bill of Exceptions. 

Filed-, — 

Be it remembered that at the trial of this case on 
March* A D., 1913, tefore Mr. Chief Justice Clahaugh of the Su- 

pgsienifi-i 

JSuSKlb » public alley, .» ctan.«l by pi..".*) 
Tb. PW" ?Jth.Th. ™“.“ £ — 

&^cbt£;t‘dtrwn J lb; ^ 

Lenlytou, y..™ 1 Ib.l * J “ My tagham.p in lb. 

“ r‘u3.n“ „ LL«d tp, b.x.S.n j “‘li* “ 

alley bed not been a^eot^ foe lection etn^June^ ’anMat since 
office kept the records of assess ^ .1 District of Columbia 

1886 the records of the tS £med against 

• £ orijial tn?fof the land comprised in said alley, or any other 
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person, and that no taxes have been assei-sed or paid on the land com¬ 
prised within said alley since 1886; that on the record of taxes end¬ 
ing June 30, 1886, Emma McCahill was assessed with the land com¬ 
prised in said alley; that on the next year’s ledger the said land com¬ 
prised in that alley, fomierly part of Lots 16, 17, 18 and 19 in 
Square 34, now ^utue 1204, was dropped from the assessment 
books, and that no taxes were thereafter levied, collected or assessed 
upon the land comprised in said alley. Upon cross examination the 
witness stated that he found no order of the Conuui^ioners exempt¬ 
ing the alley from taxation. On re-direct examination, the witness 
testified over objection by counsel for defendant that under the cus-^ 
tom of the Office of the Assessor of the District of Columbia, no 
order was required from the Commissioners to drop the land com¬ 
prised ill said alley from taxation, and that so far as he knew that was 
true of all public alleys in tlie City of Washington that have been 
exempted from taxation *, that the Assessor’s Office as a matter of cus¬ 
tom acted upon its own responsibility in that matter. 

Counsel for plaintiff then offered in evidence two books of original 
record of the Assessor’s Office of the District of Columbia, showing 
that in 1885 and prior to the subdivision of Lots 16, 17, 18 and 19 in 
Square 34, now 1204, by Emma McCahill in 1885, the land in¬ 
cluded in said lots was assessed to Emma McCahill, but that 
13 after said subdivision of Emma McCahill was recorded show¬ 
ing the alley in controversy, the land comprising said alley 
was dropped from the tax books and that the District of Columbia 
has never since collected taxes on said land. 


J. Vinton Birch being called as a wdtness on behalf of the plain¬ 
tiff, testified that he has surveyed said alley upon the order of ^e 
District Sun^eyor and made a plat of the same on January 30, 19l3, 
which was the first survey made; that there was a concrete retmning 
wall on the south side of the alley; that the wall is one foot six inch^ 
thick; that at the east end of the concrete wall the north face of the 
wall is .47 of an inch on the alley, and about the center the north 
face is about .8 of an inch on the alley, and also at the east ewd of 
the wall, the south face of the wall is one foot and .03 of an inch 
south of the alley line; that at the bottom of this wall is a concrete 
floor; that the face of the alley was very irregular; that the edges of 
the surface of the alley slant generally toward the wall. Witness 
testified that the alleys and streets of the City of W^hington were 
under the supervision of his office and was asked if the alley m 
question was classified under his office as a public alley; to whidi 
counsel for the defendant objected on the ground that it is immat^ 
rial how the office of the Surveyor classes an alley, whether as public 
or private, it being a question of law whether an alley is a pubhc 
alley or not, and the objection was overruled. Whereu^n ovot o^ 
iection duly made and exception noted by counsel for defendant, the 
witness answered that all alleys of this char^ter were in 

the office of the Surveyor of the District of Cotobia as public alleys 
and accepted as such by the Surveyor of the District of Columbia, 
‘ that when any question of this kind comes up they ask the corporar 
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tion counsel for a definite opinion. The witness was then a^ed 
whether in ascertaining whether an alley was a public or a private 
alloy for purposes of improvenient, the office of the Surveyor 
14 of the District of Columbia made a distinction in the form 
of dedication of a public and private alley. Whereupon 
counsel for the defendant objected on the ground that the question 
as to whether the alley was a public or private alley was a quesUon 
of law, and the objection was sustained, and the counsel for the 

nlaintiff noted an exception. 

On cross-examination the witness testified that he made a su^ey 
of the alley on January 30, 1913, at the request of the (^poration 
Counsel concerning this case to establish the p^^tion of the retmm 
ing wall, which runs along the south side of said alley; that he does 
not know who built the wall; that the easterly end of the alley for a 
distance of about twenty feet was on a grade with the pavement, mat 
then the surface of the alley inclined upward at an angle of about 
fortv-five degrees to a height of about ten feet; that the surface of the 
allev was broken, irregular and obstructed by portions of an old iron 
fence set near the center line; that the alley from the center line 
southward slopes toward this wall; that the "e^terly end of the ^ley 
is more even and comes out near the grade on 36th Street, that the e 
is nothing to define it as an alley; that it is simply irregular gro^d 
and there^ no indication of any improvement of it ever having b^n 
made; that its surface appeared to be the onginal ^rface of the 
Smnd or very near to it, and that there was no evidence that the 
OTidnai surface had been disturbed; that there wm a fence acri^ ite 
eastern end made of tongue and groove boards about six feet hi^, 
Staining a gate which was locked, and that the ground where the 
ZTis aUhf east end of and a part of the alley "as eyi^ntly ^ 
by the occupants of the house on the comer as a yi^, that he ^ 
not certain about it but his general recollection was there was a flight 

1 ^ into same; that the pavement or curb had never ^n removed 
TLTadmit accei to vehicles from the 34th Street end of 

*%n'redirect examination the witness testified that he did not 
know how long the fence and gate had been at the end of ^ 
allev that on the north side thereof and at the w^t end thereof there 
was^a fence that projected in the alley nearly thrw feet. Witntes 
testified that he found the ground there just described by h™ as 
Xrin^cated on plat book A. R. S. at page 169, and that he 
located the ground according to the figures as given on said plat 
book - that s& ground was obstmeted at the east end by a fence and 
Whe n^ral grade and by pieces of an iron fence therein ^d 
c^uld not be traversed by any vehicle; that he did not "'l®” 

the fence was erected; that a person entenng 
street would have an easy grade for about 36 or 40 feet, and then 
the surface became irregular, and that someone had pijed.^me iron 
fencing in the alley; that the fence erected on the north ade theiwf 
had encroached about three feet; that the lots on.M Street were built 
up and that the lots for the houses on M Street all ran back to the 
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alley; that there would be no difficulty in going 
the rear of these houses over said alley, but that from the 3^h fc>ti^ 
end it would be impossible unless they opened the gate; that there 
was a path down said alley only from 35th Str^t; that he does not 
Imow who put the fence up there or when it was put thei^ 

Witness was then asked whether from his knowledge of the suria^ 
of said alley and the direction from which its edges indme, would 
be a safe place for children to play; to which counsel for the ddend- 
ant objected as immaterial and objection was sustained and the 
plaintiff noted an exception. 

16 Witness was then asked if a person going through said 

alley, or reaorting there for play would by rea»n of the 8^ 
face of the alley be likely to fall over the wall; to which cou^l-for 
defendant objected on the ground that it was immatenal, and oojeo 
tion was sustained, and the plaintiff not^ an exception. 

On recross-examination the witness testified, that the si^^e of the 
alley was about ten feet above the roofs of the first floor of the hoi^ 
that ran back to the alley, and there was no entrance or gate opening 

thereon from rear of this ground. ■ i- t> i« 

Counsel for plaintiff then offered in evidence the Pohoe Kegul^ 

tions of the District of Columbia, and called attention to paragraph 
231 page 64, of said Police Regulations, which rea^ as follows: 

“They (policemen) shall note and report to their commanmng 
officers all incidentals coming under their observation on their 
beats—dangerous building, lamps not burning dunng the pr^ 
scribed hours (giving time out and location) public property whi^ 
mav be found defective or broken—such as drains, pumps, fire plug^ 
sewers, water pipes—broken and dangerous tr^ and tree boxes, Md 
dangerous holes in sidewalks, roadways ^d parrings; ^d sMl 
take such measures as will protect the publm mter^ until the con¬ 
ditions have been corrected by the proper official^ 

To which offer objection was duly made and exception noted. 

Simon Gordon, a witness next called on the part of the pldntiff 
testified that he lived at 3403 M Street, Northwest; that the in 
^toversy was in the rear of his building; that he Imew the spot 
where plaintiff’s intestate was killed by falling from the alley over 
the wall on his premises; that the alley was called ^ 
allev • that it was ten feet from the wall of his back yard to the other 
or north side of alley; that the wall at the r^ of his premise was on 
the south side of said alley. The witness was ^en h^ded a 
17 letter which the witness stated he wrote to the (Jomn^onere 
of the District of Columbia, and which he signed. Tto letr 

ter is as follows:— 

Thomas H. Pickford, Real Estate Investments, 1410 G Street, 

Washington, D. C. 

August 19, 1909. 

The Honorable Commissioners, District of Columbia. , . 

Gentlemen : We, the undersigned, o^ers of rfl the north 
of Square 1204, the same fronting on M Street between 34th and 

2—2616a 
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36th N. W. and abutting on the alley respectfuUy request that you ^ 

SijSTHTbJ’bSrtr 

pleted the entire frontage o t is jj ^hat it requires your 

The present ^ndition of the alley is ^inr 

mL rd"uTand has advised us to call your attention .to same. 

Yours very respectfully, gjjy^oN GORDON. 

DANIEL McCarthy. 
THOMAS H. PICKFORD. 

duties to look aft*' 

The witness was shown a letter ana wmcu 
and is as follows: 

Office of the Engineer Commisswner 
18 * QP ,j,jjE District of Columbia, 

Washington, August di, i^uy. 

Mr. Thomas H. Pickford and others, #1410 G Street N. W., Wash- 

STlemen ■ Replying to ®Xg SJy VsqS^^l?0M 

have to advise you that oaung ®the relative 

sysJ”! £ s" i. —s >» 

recommend that the work he done. ^ ^ m^RKHAM, 

Respectfu y, Engiwers, ^ 

Acting Engineer Commimoner, U. O. 

E. E. H. 

Simon Gordon, tein^^aUe^o^h^stenM^^^ 

and surveyed the of the^^ley It the time that plam- 

that the condition of f“® ^ yfled was very rough and 

tiff’s intestate fell (,f pieces; that after rain or any 

composed of rotton rock in ,1 jg in one place low and 

time in freezing weather d alley slopes 

another place a high , other property owners, whose houses 
toward the yards of himself ?oof to the basement of 

run back to -g ^^^^n feet from the concrete roof to the 

his building and that it is .even nothing to 

f™ i. bu 4ia no.. 
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see the child fall, but saw the child lying in his back yard at 

19 the foot of the wall; that he had lived at 3403 M Street, 
N. W., which premises ran back to said wall, for about a year. 

The witness was then asked if during that time children play^ in 
the alley, to which counsel for the defense objected. 

The Court to Mr. Marshall, Counsel for Defendant: ^‘Your con¬ 
tention, I believe, is that even if it was a public alley it was not im¬ 
proved, and that therefore the District was not obliged to give any 
care to it?^’ 

Mr. Marshall: ‘^Yes.” 

The Court : think you had better ar^e that question, because 
if that be true then all the succ^ing testimony will be useless and 
we will be compelled to listen to a lot of testimony that would not 
be material or relevant—if your contention is true.’^ 

Mr. Mackey (after argument of Mr. Marshall): ^‘As pertinent to 
the question whether the District was charged with any duty to keep 
this alley in repair, I want to read very briefly some authorities on 
this question of dedication.^’ 

The Court : ‘Tt is conceded for the purpose of this argument that 
this was dedicated. That is what Mr. Marshall is conceding for the 
purposes of this question. Evidently the case will be appealed, and 
I thought it would save a very large record if this question was 
opened at the very initial part of the proceedings so that the law 
could be settled, and if it was adverse to the plaintiff the matter could 
be passed upon by the Court of Appeals in a very much cheaper way 
than if all the testimony was gone into.” 

Mr. Marshall : was only going to suggest that he could accom¬ 

plish the same thing by making an offer of proof.” 

The Court then suggested that counsel for plaintiff make an offer 
of proof and to let the court pass upon it in connection with the other 
evidence. 

Thereupon counsel for plaintiff, at the suggestion of the Court 
dictated to the stenoj]Tapher the following offer of proof: 

20 Counsel for plaintiff offers to show, in addition to the evi¬ 
dence already shown in the record tending to show that the 

alley in question was a public alley, that prior to the death of plain¬ 
tiff’s intestate the District of Columbia granted to one Thomas H. 
Pickford a permit to excavate from M Street, Northwest, between 
34th and 35th Streets to the south edge of the alley in controvert. 
That prior to said excavation there was no situation in said alley that 
was dangerous to life, or any way in which a person could fall off of 
said alley to any place below the exiting grade of the alley. That 
•from the year 1909 when the excavation was done under the permit 
to said Pickford, the south line of said alley was a vertical pi^pice 
over which a person using said alley or a child playing in said alley 
would he likely to fall and suffer death or bodily harm. That from 
1909, when said dangerous condition was brought about by the exca¬ 
vating as aforesaid, the District of Columbia permitted the said south 
line of said alley to remain unfenced, unguarded and unprotected, 
without any warning or notice to persons entering in or paaang along 
said alley, and that said alley was left, after said excavation, to re¬ 
main in the same rough, broken condition, with dechvitiee and slant- 
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ing edges sloping towards the perpendicular side of the alley. 
in the square and in the surrounding vicinity where the alley existed 
were the residences of large numbers of persons ^eluding mmy 
children between the ages of three and ten years, and that these 
children had, with the knowledge of the defendant several 
months prior and up to the date of the death of plaintiff s ins¬ 
tate, been using this alley as a play ground. That a Po'jre refla¬ 
tion No. 231, required policemen to note and report to their com¬ 
manding officer dangerous places in sidewalks, roadways, and park¬ 
ings, so that measures might be taken to protwt the public. 
21 That Mr. Simon Gordon, a property owner in the rear of 
whose property ran the south line of said alley, and upon 
whose property pfaintififs intestate fell when killed by ff mg from 
the surfac^ o/tL alley, notified three policemen 
children were constantly playing on said alley and were liable to fa 1 
off the alley and he killed, and he requested these poliremen to notif> 
the proper^authorities to take steps to protect tlie childrf 
there, ^hat Mrs. Mary Popkin who lived on the south edge of Mid 
alley and the north wall of whose house ran along the edge of Mid 
alley also notified the policemen on that beat several months before 
said^accident that children playing on said alley were liable to fall o 
the edse thereof and be killed, and also informed the police, several 
months before that accident, that chidren had ^n playing there for 
a long time and that something should he done to protect thef 
That plaintiff’s intestate was a child of the age of five 
February 27th, 1911, at about 10 o’clock in the morning while play¬ 
ing in the said alley with other little children, all under ten yeare of 
aJ Tlippefon one of the declivities of said alley and fell towairis the 
south edge of said alley and over the side of the alley .and was killed, 
Sr the circumstances above set forth; and plaintiff claims that if 
C had^^rvdved he would have been entitled to recover for any in- 
iuries received. That children had been playing, according to some 
witnesses for three or four months in said alley after this dangero^ 
condition had been brought about, and up to the time when plain¬ 
tiff’s totMate was killed; and according to another witness for a year 
nr more- and while playing there were in constant danger of falling 
fmra the ^rface of Lid alLy over this declivity. That at the wes 
of 35th Street entrance to said alley there was a coMestone pavemen 
laid acroM the sidewalk by the Distnct of Columbia and that 
99 through said allev coal was delivered from 35th Street, ana 
^ba|e was collected from the houses abutting on sard alley, 
bv garlLge wagons that stopp^ at the 35th Street entrance of 
aflev. That these cobblestones were put in the adewulk to Pfol 
theLdewalk against vehicles crossing it, m case they should 
enter said allev That at the time when plaintiff s intestate fell off 
LLid alley aAd was killed, Februarj- 27,1911 there was no fence or 
railing or barrier to prevent persons falling off of said alley, or such 
an accident as occurred, and that the Distnct authonties t^k no 
Xps to keep children from playing in said alley and no to 

Sr the Mme safe. That said intestate left a father as d^nbutee 
^ his estate, and that said child rendered mwicm to his father in the 
way of watching his father’s business while the father was m the 
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rear part of ttie house. That these services were worth, up to the tiine 
when the child would be ten years of age, at least $10. per month; 
and services would be rendered during the time of the child s mi¬ 
nority. That said child’s probability of life was 49 years, and that 
he was a healthy boy. 

Mr. Marshall: Do you contend that you can prove that wagons 
drove anywhere near the point where this child fell? 

Mr. Mackey; I do not contend that wagons drove in there, be¬ 
cause I do not know. I do contend that a wagon could drive in there 
up to a certain point, and that coal was delivered from 34th Street 
up the alley, and garbage was taken away. 

Mr. Marshall: Not delivered to any of these houses. 

Mr. Mackey: Yes, to those houses. Not that wagons drove up 
there in the rear of the houses; but that these cobblestones were in 
there for wagons to drive in 50 or 100 feet if they wanted to. 

Mr. Marshall: Let me ask you another thing. With refer¬ 
ence to this permit issued to Pickford, do you contend that 
23 that p>ermit has anything on it with reference to this alley ? 

Mr. Mackey: No, it contains no reference to this alley. 
I contend that that permit brought about this condition of thin^ 
that caused this child’s death, and that until that permit was issued 

there was no dangerous condition. j xu 

(The foregoing is the substance of all the evidence offered at tne 


trial) 

Thereupon counsel for defendant objected to the offer of proof 
which was taken in connection with all the testimony in the case to 
be a part of the record as suggested by the Court, and the court after 
argument by counsel for both parties instructed the jury to bring in 

a verdict for the defendant. , . .z®! i- ^ 

And to the granting of said instruction the plaintiff by his counsw 
then and there excepted and gave notic^ of appeal in open court and 
said exception was entered upon the minutes of the (^urt before the 
jury rendered their verdict, and counsel for the plaintiff prays the 
Court to sign and seal this the plaintiff’s bill of exceptior^ te the 
said ruling of the Court, which is accordingly done this 29th day of 

September, A. D., 1913, now for then. 

^ HABRY M. CLABAUGH, 

Chief Justice. 


0. K. 


CRANDAL MACKEY, 

Atify for Plaintiff. 

O. K. ^ ^ ^ 

ROY J. WHITEFORD, A^y for Def. 

[Endorsed:] Law. 54283. In the Supreme Court of the District 
of Columbia. In Duplicate. Joseph Hageage, Ato’r, m Ihstnct 
of Columbia. Bill of Exceptions. 9-29-13. 58-260. Filed Sep. 
29 1913 J R- Young, Clerk. Crandal Mackey, Attorney at Law, 
Columbian Bldg., 416 Fifth St. N. W., W^hington, D. C. 

Endorsed on cover: District of Columbia Supreme Dourt. Wo. 
2615. Joseph Hageage, administrator, etc., appellant, vs. The Dis¬ 
trict of Columbia, a body corporate. Court of Appeals, Di^nct of 
Columbia. Filed Oct 27, 1913. Henry W. Hodges, derk. 
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ARGUMENT. 

Counsel for the District of Columbia in the beginning 
of his brief quotes from page 8 of the record where, on 
cross-examination of J. Vinton Birch, deputy District 
surveyor, who was called by the plaintiff to testify as to 
the legal status of the alley in question. Birch obtained 
his knowledge of the alley according to his own state¬ 
ment two years after the accident happened which re¬ 
sulted in the death of plaintiff’s intestate. His testi¬ 
mony relates to the condition of the alley as he found it 
on January 30, 1913. Plaintiff’s intestate was killed on 
February 27, 1911. The statements quoted by counsel 
for the District were brought out of Mr. Birch on cross- 
examination, and even if his statements had related to 





the condition of the alley at the time of the accident, 
plaintiff was not bound by his statements. 

“A party is not bound by all the statements of 
a witness called by him, if adverse, even though 
no other witnesses are called to contradict him, 
the party may rely on part of such testimony, 
although in other parts the witness denies the 
facts sought to be proved. It has been well said 
that if the other rule should prevail, every one 
would be at the mercy of his own witness, and if 
the first witness sworn should swear against 
him, he would lose the testimony of all the rest. 
This would be a perversion of justice. 

Jones on Evidence, sec. 857 (860). 

, The testimony of the witness Birch as to the condition 
of the alley in 1913 could throw no light on the condition 
of the alley in 1911 and was irrelevant and immaterial. 

Hoyt vs. City of Des Moines, 76 Iowa, 430. 

Birmingham Union R. Co. vs. Alexander, 93 Ala., 

137 

Merchants’ Loan & Trust Company vs. Boucher, 
115 III. App., 101. 

Lohr vs. Philipsburg Borough, 165 Pa., 109. 

Langworthy vs. Green, 88 Mich., 212. 

Sullivan vs. Syracuse, 29 N. Y. Supp., 105. 

Although the witness Birch was testifying only to 
what he saw in January, 1913, two years after the acci¬ 
dent, counsel for the District lays stress upon the fact 
that this witness testified that there was a tongue an 
groove board fence with a gate therein at the e^t end 
of the alley, intending thereby to have the court believe 
that the alley in question was a cul-de-sac. Then counsel 
for the District follows with a statement on page » ot 
his brief that the District had allowed the alley to be¬ 
come a dumping ground for fences and old iron and 
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allowed the eastern end of it to be obstructed for . :ro3>ny 
years” by a six-foot tongue and grooved board fence 
built across it. Knowing that the fence had been built 
at the east end of the alley long after the accident in 
question, counsel for plaintiff on redirect exa^nation 
brought out from the witness three different times the 
statement that he did not know when the fence was 
erected at the east end of the alley, his last answer being 
at the top of page 9 of the record where he says; that he 
does not know who put the fence up or when it was put 
there. In view of his answers it was not necessary to 
show as could readily have been shown that the fence 
was erected about a year after the accident. The condi¬ 
tion of the alley at the time of the accident is shown by 
the testimony of Simon Gordon, page 10 of the record, 
and the offer of proof on page 11, which says that prior 
to the excavation made by Pickford, under a ‘permit 
from the District of Columbia to excavate from M Street 


back to the alley, there was no situation in said alley 
that was dangerous to life or any way in which a person 
could fall off said alley to any place below the existing 
grade of the alley, but from 1909 when the excavating 
was done under the permit to Pickford, the south line 


of the alley was a vertical precipice, and that Pickford, 
under the permit from the District of Columbia, brought 

about the dangerous condition that existed. 

This brings the case clearly within the scope of D. C.' 
vs. Woodbury, 136 U. S., 450, and Barnes vs. D. C., 91 
U. S., 540, and Maxwell vs. D. C., 91 U. S., 557.' 

In the case of the District of Columbia vs. Sullivan, 
11 D. C. App., 538, where a railroad company was per¬ 
mitted by the District to build its tracks so near the 
sidewalk that the cars projected over and'injured a per¬ 
son walking on the sidewalk, the District'wat^ held'liable 
on the principle of the Barnes and Woodbury cases. ' 
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We come now to the question of whether this was a 
public alley. Dillon on Municipal Corporations, para¬ 
graph 1071 (5 Ed.), says: 

“Dedications of lands to public uses are divis¬ 
ible into two classes; statutory dedication; 
second, common law dedication. . . . us 

bv express provision or necessary implication the 
statute frequently has the effect of vesting in the 
municipality the fee of the property dedicated 
according to its provisions and not a mere ease¬ 
ment. ... If the words be used either ex¬ 
pressly or by necessary implication creating a 
beneficial estate or interest in the estate in the 
municipality, it has been held that the necessity 
of any assent or acceptance on the part of the 
public is dispensed with, differing m this respect 
from a common taw dedication. 

In 1885, when Emma McCahill with her subdivision 
of lots dedicated the land comprised in the alley in ques¬ 
tion as a public alley by filing and recording a plat 
thereof under seal with witnesses thereto in the office of 
the surveyor of the District of Columbia, she complied 
with sections 477, 478, and 479, R. S. D. C., and section 
480, R. S. D. C., is as follows; 

The ways, alleys, or passages, laid out or ex¬ 
pressed on any plat of subdivision, sliall be and 
remain to the public, or subject to the uses de¬ 
clared by the person making such subdivision, 
at all times under the same police regulations as 
the alleys laid off by the Commissioners on 
division with the original proprietors. 

The alleys laid off by the Commissioners with the 
original proprietors at the time of the formation of the 
District of Columbia in 1791, like the streets and par s 
and land for public buildings, passed in fee simple to the 

United States. 

Morris vs. U. S., 174 U. S., 196. 



Even if this statutory dedication did not have the 
effect of vesting the fee in said alley in the District of 
Columbia it completely vested by common law dedica¬ 
tion. Common law dedication consists of three things: 

1. The intent to dedicate. 2. The act of dedication 
by the owner. 3. The acceptance by the municipality. 

“When property is dedicated to public use 
for a street, way, or other purpose the acceptance 
by the municipality need not be express and 
appear of record, but may be implied from any 
acts showing the recognition by the municipality 
of its existence as a public street or highway, 
etc.” 

Dillon Mun. Corp., sec. 1087 (5th Ed.). 

“Where control of a way as a public way is 
assumed by the authorities representing the 
public corporation, an acceptance will be implied.” 

Elliott on Roads, sec. 167 (3d Ed.). 

The letter of the Engineer Commissioner of the Dis¬ 
trict of Columbia, found on page 10 of the record, shows 
that the District authorities had assumed jurisdiction 
over this alley. 

The exemption of the land comprised within the limits 
of the alley from taxation from the time of the dedication 
by Emma McCahill in 1885 to the present time is by all 
authorities an evidence of the acceptance of the dedica¬ 
tion. In fact there is no authority to the contrary. 

In re Hunter, 163 N. Y., 542. 

Angell on Highways, 194. 

Elliott on Roads, 131. 

Com. vs. Newburn, 2 Pick., 56. 

Bowman vs. Wickliffe, 15 B. Monroe (Ky.), 96. 
Irwin vs. Dixion, 9 Howard, 32. 

The converse of this proposition is also mentioned' 
in the following cases where the fact that the munici- 



6 


I 

I 


r 

( 


r’ 

f 


!i 







pality continued to tax the land comprising the way was 
held evidence that the municipality had not accepted 

the dedication: 

D. C. vs. Robinson, 14 App. D. C., 512-535. 

D. C. vs. Robinson, 180 U. S., 92. 

Elliott on Roads, 185. 

Mahler vs. Brunder, 92 Wis., 477. 


“Dedication, therefore, is a conclusion of fact 
to be drawn by the jury from the circumstances 
of each particular case.” 

Angell on Highways, 158. 

In the case of D. C. vs. Robinson, 14 D. C. App., 535, 
this court held that an instruction submitting to the 
jury the evidence that taxes were assessed by the public 
authorities upon the land comprising the alleged s Tee 
was proper as leaving to the jury to say whether that 

evidence tended to disprove a dedication. 

Of the cases cited on the subject of dedication, which 

comprise the greater part of the brief of the o*’ 

the District, the following are horse cases, in which it was 
held merely that there was evidence or no evidence to 
show acceptance by the city: Craig vs Sedalia, 63 
Mo 417' Atkinson vs. Nevada, 133 Mo. App., 1, Coc 
;an';s. Sheperdsville, 43 S. W., 250 ; Milwaukee vs. DavJ, 
6 Wis. 374; Village of Impenal vs. M nght, 34 Neb., 73i. 
Of other cases cited by counsel for the District some are 
chancery suits to enjoin nuisances and all relate to the 
Question whether under the facts of each particular case 
the city accepted the dedication, and in most of the cases 
the subdivisions were outside the limits of the city and 
were mere paper streets and roads, none of which had 
been exempted from payment of taxes or m any other 
wav been recognized by the municipality. 

In the trial below as on page 5 of his brief counsel 
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for the District cites the case of Kennedy vs. Mayor of 
Cumberland, 65 Maryland, 514. This was the case of an 
adult woman falling over a piece of the deck of an old 
canal boat thrown over a gully in a subdivision made by 
a man named Schriver in 1871, fourteen years before the 
injury. The court said: 

‘'There was no evidence of any repairs by the 
city made on this street prior to the accident 
nor of any formal resolution, order or ordinance 
accepting the same,’’ 

and that the prescriptive use being but fourteen years 
that user could not be relied upon to prove the street a 
highway. There was no evidence in the case to show that 
the city had exempted the street from taxation as stated 
by counsel for the District on page 5 of his brief, and the 
above case is only one of a hundred cases on the question 
as to what facts in each particular case tend to prove the 
acceptance of a dedication. 

The issue in this case before the Court of Appeals is 
shown on page 11 of the record where the court addressing 
Mr. Marshall, counsel for the District, said: 

“Your contention, I believe, is that even if it 
was a public alley it was not improved and that 
therefore the District was not obligated to give 
any care to it? Mr Marshall: Yes. 

“The Court: It is conceded for the purpose of 
this argument that this was dedicated. That is 
what Mr. Marshall is conceding for the purposes 
of this question.” 

In view of the above counsel for appellant believes 
he was right in stating on page 5 of his brief that it was 
conceded by counsel for the District of Columbia and the 
court below for the purposes of this appeal, that the alley 
in question is one of the public alleys of the District of 
Columbia, and the Supreme Court of the United States 
said in Sioux City R. Co. vs. Stout,' 17 Wall., 657, that 
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where counsel rests his defense upon a-stated ground it is 
not necessary for the appellate court to go outside of that 

^"^cTunsel for the District of Columbia has not been 
able to find a single case which holds that either when 
the fee vests in the municipality by statutory dedication, 
or where a perpetual ease ment exists in the municipa i y 
by the acceptance under a common law dedication that 
the municipality is not liable either to adults or to chil¬ 
dren, because though a city street, the city had not en- 
teied upon a scheme of improving the same or was with¬ 
out money to improve the same, and that therefore the 
city owed no duty to the public to protect by railings, 
barricades or otherwise persons lawfully upon such street, 
and the fact that the municipality has expended all the 
means at its disposal does not excuse its failure to 
take steps by tailings, barricades or otherwise to protect 

the public from danger. 

Bennett vs. Sing Sing, 44 N. Y. Supp., 443. ‘ 

In the Ruppenthal case, 190 Mo., 213, the Supreme 
Cou.'t of Missouri had held that the city roadway being in 
a state of nature and the city never having ente^ 
upon any scheme of improvement the city was not liable, 
though the city had accepted the dedication. But the 
Supreme Court of Missouri reversed its own decision m 
that case in the case of Benton vs. City of St. Louis, 118 
S. W. Rep., 418. This was a suit by parents for the wrong- 
ful death of a 7-year-old child in a hole of water m a 
street, the defense relying upon said Ruppenthal case, 
and the court said: 

“A city like the humble village or country town 
may leave its streets as dirt roads and yet be 
liable for defects negligently allowed to exist m 

them” (p. 422). 
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And speaking of the contrary doctrine laid down in the 
Ruppenthal case, by the same court, the judge who de¬ 
livered the opinion for the whole court said: 

“I agreed to that opinion when handed down 
but am now satisfied that it is out of line with the 
general principles of law declai‘ed over aCnd over 
again by this court. My conclusion by way of 
amends is that my agreeing to that case can best 
be told in the despatch sent his government by 
Sir Charles Napier when in India. Having been 
forbidden to take Schinde, he took it and an¬ 
nounced his action in one word peccavi I am 
sorry I agreed to it. The judgment is reversed, 

etc.” 

We come now to the local cases cited by counsel for 
the District as bearing on liability in this case. 

Watson rs. Carver, 27 D. C. App., 558, merely held 
that where the Commissioners by authority of Congress 
passed an order that public alleys must be at least ten 
feet wide and a subdivision was recorded showing 
an alley five feet wide, there was no dedication. 

In McGraw vs. D. C., 3 App., 405, a boy 13 years old 
was drowned at the bathing beach, being unable to swim 
and having stepped into a deep gully in the bed of the 
river, four days before the beach was thrown open to the 
public. The act of Congress merely permitted the Com¬ 
missioners to construct a bathing beach with consent 
of the Secretary of War, and this court said that the 
act of Congress was merely permissive and imposed no 
duty .on the District of Columbia as a municipality 
but merely a superadded obligation of duties on the 
District Commissioners, and that the bed of the river 
constantly changing and invisible the boy should ha\e 
relied upon his own senses, and added. 

“We can not accept the theory that the munici¬ 
pality can be held responsible for its safety in the 
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same manner as streets and highways are to be 
rendered safe. . • • The boy was there fur¬ 

tively and as a trespasser without invitation ana 
without right, and it would be the grossest in¬ 
justice to hold the latter responsible for an injury 
which it did not occasion and which in the natuie ot 
things it could not have guarded.” 

In the case at bar the boy was not only not there 
furtively and as a trespasser but he was u,sing a public 
alley whe:e childi*en had been playing for a year or more, 
with actu.al notice to the District, and the District by 
g.Mnting the pe.'mit to Picklord had created the condi¬ 
tion and could have guarded. 

In Lansburg vs. D. C., quoted by counsel for the 

District, this court merely held in an action of ejectmen , 
that Lansburg’s letter to the Commisaoneis to proceed 
with widening a road estopped him from claiming that 
it was not a public road. 

In Sullivan vs. Huidekoper, 27 D. C. App., 155, relied 
upon by counsel for the District, a boy 9 year^ old was 
drowned in water collected on the land ot Huidekoper, 
and this court held that principles of law that apply to 
streets and other highways did not apply and that the 
principles laid down in the slack-pit case (Union Pac. 
R. Co. vs. McDonald) did not apply, nor did the princi¬ 
ples laid down in Sioux City R. Co vs. Stout (turntable 
cases) apply, and that this court would not extend the 
principles of those cases to the Huidekoper case, not¬ 
withstanding that in both the turntable and slack-pit 
cases the boys were trespassers and there was only con- 

structive notice. ,-u c 

The.'e is no theory of law upon which the child 5 years 

old killed by falling from the alley could be called a tres¬ 
passer as stated by counsel for the Dist.ict in his brief. 
In order to be a trespasser on real estate some person s 
rights must have been invaded. Mrs. McCahill by her 
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dedication in 1885, of the land in the alley to public use 
could not assert that the child was a trespasser, and the 
Distipct having immediately thereafter and for twenty- 
six yeaT;s having exempted the land comprised in the alley 
from taxation, and the alley having been carried in the 
Office of the Surveyor for the District of Columbia for 
twenty-six yeirs as a public alley, and the District in it s 
letter having manifested its assumption of authority 
over the alley by stating that it was not yet prepared to 
grade it, could not claim that the child was a trespasser, 
but if this child were a trespasser the District is still 
liable without the extension of the principles of the turn¬ 
table or slack-pit cases and without this court having to 
go so far aS the Supreme Court of the United States did 
in those cases, to hold the defendant liable. 

Respectfully submitted. 

CRANDAL MACKEY, 

Attorney for Appellant. 


